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AHAJIITUYHA 3AIINCKA
1I0/10 MOHITOPUHTIY CTAHY 3aXHCTYy AaBTOPCHKHUX NPaB
B YKPaiHCbKOMY cerMeHTi mepexi InTepuer

1. B ocranHi KUIbKa pOKIB y NMPOBIJHUX E€KOHOMIKaxX CBITY 1HBECTYBaHHS B HEMaWHOBI aKTUBH —
00'€KTH 1HTEIEKTYaJbHOI BJIACHOCTI — BUTICHHWJIO TPAIUIIIiHI iHBECTHILIi B aKTMBH MaTepiajbHI.
Cepen mepmux 20 oci0 y cHucKy HaiOaraTImMX JIOJIEH CBITY 3aBXAM € Ti, 4udl Oi3HeC
MPUCTOCYBABCS JI0 HOBOC(HOPMOBAHOI «EKOHOMIKM 3HaHb» 1 OTPUMYE BiJ LHOTO HEMOTaHi
muBineHau. Omxe, 3 (iHAHCOBOI TOYKM 30py, Oa)kaHHS JepKaBH MPOBOJUTU IOJITHKY
MPOTEKIIOHI3MY IT0JI0 TAKUX 1HBECTHINM B HOTO €KOHOMIKY BHUTJIAIAE JOTTYHUM. OHIEIO 3 TaKUX
nepxas € Criomydeni IlItatn Amepuki. 3rizHo 3 gomosimtio Minicrepersa toprismi CIIAY, B 2010
poIli 0XiJl BiJl MMPOMMCIIOBOCTI, SIKa BUPOOJSiE 00'€KTH IHTEIEKTYalIbHOI BJIACHOCTI, ckiaB 5,06
TPJH. JoJIapiB. Y KOHTEKCTI 3aXHCTy IHTEpECIiB IHBECTOPIB, HAMOLIBII BAXKIWUBOI € MisUIbHICThH
Toprosoro npeacrasaunrea CHIA (USTR). Konu moBa iige mpo 3axucT mpaB iHTENEKTyalbHOT
BIIACHOCTI, TO TYT OTPIOHO 3BEPTATH yBary Ha crierianbHuid 3BiT 301 (Takox BiIOMUI i HA3BOIO
«301-i1 cnucok»). Y upbomy Toprosenbne npeacraBHuniTBo CIIIA Bkasye Ha iCHYIOUl MEPEIIKOIU
JUIE  KOMEpUIHHOI MisUIPHOCTI aMEpPHKAaHCHKMX KOMIIaHIH B KOHKpeTHid KpaiHi. Takumu
MePelKogaMu, SIK MPaBUIIO, € HEAOCKOHANICTh ICHYIOUOTO 3aKOHOAABCTBA B Cepi 3aXUCTY MpaB
IHTENEKTyaIbHOT BIACHOCTI Ta MPAKTUKU HOTO 3aCTOCYBaHHSI.

2. BapTo Bijg3HauMTH, 10 OIIHOYHI CY/KEHHS MPO HEIOCKOHAIICTh 3aKOHOJABCTBA TI€l YW 1HMION
JIepKaBHU BHCJIOBIIOIOTHCS 3 MO3UIIIT 3aXHUCTY IHTEPECIB BEJIMKUX aMEPUKAHCHKHX KOpIIOpaIlii, a He
aHaJi3y IOPUIMYHOI TeXHIKH, €()EeKTHBHOCTI NMPABOBOTO PETYJIOBAHHS CYCIIJIBHHUX BIIHOCHH Ta
IHIIUX KpUTEpIiB, SKUM B ijealli TOBMHHI BiAMOBiIaTH HOpMH MpaBa. He3Baxkarouu Ha Te, 110 B
2014 pomi Toprosenbre npencraBHUNTBO CIIIA Bigkimukano CBil 3BIT MO0 YKpaiHH, MiJCTaBH
JUIS KOTO CKJIaJlaHHs, 0€3yMOBHO, BUMAaratoTh KPUTUYHOTO aHaNI3y.

3. Ilepu 3a Bce, XOUETbCs 3BEPHYTH yBary Ha MOJITHKY HaO11bII BEJIMKUX BUPOOHUKIB IPOTPaAMHOTO
3a0e3neueHHs (nam - I13). He3pakatounm Ha HasBHICTb YCHIIIHOI MpakTUKM Jokamizauii I13 B
KpaiHax HpI/I6aJ'ITI/IKI/IZ, KommaHig Microsoft noBruif yac He Hamarangacsi 3aCTOCYBaTH MOAIOHY
NpakTuKy B YkpaiHi. Y 2014 poui kepiBHUIITBO Microsoft Ykpaina 3asBuIo po CBOI MJIaHU HI0J0
3HWKEHHS I[iHK . be3yMOBHO, Ile - TMO3UTUBHUII CUMOTOM. AJie 3 HBOTO JIOTIYHO BHILIUBAE
HEOOX1/IHICTh HACTYITHUX Jii: () mepeoIliHka BCiX paHillle BUCYHYTHX MpeTeH3iil 10 Ykpainu Ta (0)
oOrpyHTyBaHHs 03By4YeHOi miHH. Lli Kpoku 103BONATH HalOiIbIIOMY BUpoOHHKOBI [I3 B CBiTi 1
(bakTHYHOMY MOHOIIOJICTY Ha PUHKY YKpainu (Ouibine 2/3 KopucTyBadiB yKpaiHCHKOTO [HTEpHETY
kopuctyiotbcs OC Windows)! ymukmyTs mnperensiii 3 GoKy AHTHMOHOIOJBHOTO KOMITETY
VYkpaiHu 1 3MITHUTH IOPO3YMIHHS 3 YKPAiHCHKUM CIIOKHBAYEM.

4.  CporojHi Jokamizamiss € THUM IMEpPIIUM KpOKOM, SIKUH JO3BOJUTH pO3Movatd (OpMyBaHHS B
YKpaiHCHKOTO0 KOPUCTYBayda CIOKUBYOI KYJIBTYpH, SIKA MOBAXKA€ MpaBa 1HTEIEKTYalbHOI BIACHOCTI.
AJpKe B TakoMy pasi, I[iHa Ha MporpamMHe 3a0e3MedYeHHs] ICTOTHO 3HU3MIacs O, 110, CBOEIO YEProlo,
JI03BOJIMIIO O 3HU3UTH BiICOTOK BUKOPUCTAHHS Hemilensiinoro I13.

5. Takoxx Hag3BHUAWHO BaKIIMBUM YMHHUKOM € TIEPeriis] CaHKIIA 1 3aXOiB BiAMOBIJAIBHOCTI 3a
MOPYIIEHHS 3aKOHOAABCTBA Y cepl aBTOPCHKOTO MpaBa. bubIIicTh MPaBOBIACHUKIB BUCTYTIAIH 32
IMOCUJIEHHS BIAIIOBIIAIBLHOCTI Ta MIABUINEHHS KUILKOCTI MUTIIEACHKUX pefmiBS. Mycumo Bkazatu
Ha Hee(eKTHBHICTh Takoi Mipu. HagmipHe 3axomnsjeHHs BUKOPUCTaHHSM MUTIIEHCHKUX METO[IB
BIUITMBY Ha CYCHUIBCTBO 3MIIHMJIO HEIOBIPY 10 NPaBOBJIACHHUKIB 1 cPopMyBasio iX HETaTUBHUI

! http://www.uspto.gov/about/ipm/industries_in_focus.jsp

2 http://www.moles.ee/04/Feb/06/2-2.php

* http://ain.ua/2014/02/18/513345

http://economics.lb.ua/business/2014/02/18/255760 microsoft obvinila ukrainskie.html
4 http://ain.ua/2012/10/09/96933

> http://www.iipa.com/rbc/2013/2013SPEC301UKRAINE.PDF



http://www.uspto.gov/about/ipm/industries_in_focus.jsp
http://www.moles.ee/04/Feb/06/2-2.php
http://ain.ua/2014/02/18/513345
http://economics.lb.ua/business/2014/02/18/255760_microsoft_obvinila_ukrainskie.html
http://ain.ua/2012/10/09/96933
http://www.iipa.com/rbc/2013/2013SPEC301UKRAINE.PDF

o0Opa3 y 3HauHOi yactuHu [HTEpHET-ayauTopii. Ha Hamry gyMKy, oHI€I0 3 HAWBOKIIUBIIIUX TPUYHH
noJiTHYHOI Kpu3u B YKpaini Hampukinui 2013 - mouarky 2014 pokiB (€Bpomaiinan - MaiinaH)
cTajia HeJIoBipa CYCHIIBCTBA JI0 TIPABOOXOPOHHOI CHCTEMH. 3TiTHO 3 pe3yJbTaTaMH COLIOJIOTIYHOTO
ONUTYyBaHHS, poBeaeHoro [ncruryrom couionorii HAH Ykpainu e naBecui 2013 poky, nume 1%
HaceJeHHsT Y KpaiHU MOBHICTIO JOBIpsi€E Miminii®. 3apa3, pazom 3 pedopmoro MBC, npaBoBiacHUKamM
TAKOX CIJIJl TEPErJISHYTH CBili apceHall OXOPOHHOI B3a€MOJIIi 3 CYCHUIBCTBOM B OIK IUBUIBHOL
BiJITIOBiJAJILHOCTI IIJIIXOM MPHUTSATHEHHS JI0 HEl B CYZIOBOMY TTOPSIIIKY.

6. Cawme uina I3 B YkpaiHi € ki10uoBuUM (HaKTOpOM, KU BeJE J0 TaK 3BAHOTO «IHTENEKTyaIbHOTO
niparctBay. Llsg Te3a miarBepmxkyerbest Innexcom bir-Maka, B OCHOBI SIKOTO JIEKUTh BapTiCTh
BupoOHMITBA bir-Maka B okpemo B3ATiii Kpaini. Tak, B ciuni 2014 poxy Horo miHa B YKpaiHi
cranoBmia $ 2,27 y nopiBasHHI 3 $ 4,62 B CILA, 1o Bka3ye Ha cripaBeiIuBUil Kypc Ha piBHi 4,11
rpH. 3a nonap CIIA. He Moke HE BUKJIMKATHU MMOAWBY CHUTYAIlisl, IO cKianacs, koiu mina 13, mo
nponaetbes B CIIA 1 Ykpaini - Maiike oJHaKOBa.

7.  Pa3oM 3 nuM, MOYKHA BKpail TIO3UTUBHO OLIHUTH MPAKTHKY TONEPEAHHO BCTAHOBICHHUX MPOIYKTIB,
KOJM Pa3oM 3 KYINBJICIO TaJDKETa TMOKYICIb OTPUMYE TAKOX JICTATBHUA MPOAYKT aBTOPCHKOTO
mpaBa. llg mpakTuka iCTOTHO 3HU3MJIA pPiBEHb BUKOpPUCTaHHS HeneranbHoro I[13 B VYkpaiHi.
CporonHi nepeBaxHa OiIBIIICTh HOYTOYKIB MPOAAIOTHCS 3 JIETAIIEHUM BCTAHOBJIIEHUM MTPOTPAMHHUM
3abe3neueHHsM. lleil mpukiaa HeMOHCTpye 3[aTHICTh PHUHKY 0 caMmoperyisuii i 60poTsou 3
MipaTCTBOM CYTO €KOHOMIYHMMH Metoaamu. llel ¢akTop Takok MOBHHEH OyTH BPaxOBAaHWUW IPHU
MOJIAJIBIIOMY OTOJIOMIEHHI OyIb-sSKuX 1udp Opo piBeHb MHiparcTBa B YKpaiHi aBTOPUTETHUMHU
MDKHAPOJHUMHU OpTaHi3aIlisiMH.

8.  HacrynmHuMm Ba)JIMBUM NMHUTAHHIM € 3a0e3neueHHs jdinensiinum [13 nepxaBHuX oprasi. IcHytouy
Ha ChOTOJHIIIHIN JIeHb MPOoLEAYpPY AepKaBHUX 3aKyIiBeJIb HaBPsI YA MOKHA Ha3BaTH MPO30POIO 1
TaKOl0, 110 KOHTPOJIOEThCS TpoMaJchkKicTio. JlepxkaBa 1oci He BHpoOWa MeXaHi3My YITKOTO
BHU3HAYEHHs CBOiX MOTped y iH(opMaIiiiHiX MpoJyKTax 1 J0oBeAeHHs iH(opMallii Mpo HUX PUHKY.
[le pobute mpouenypy 3akymiBelb BpPa3jIUBOIO /10 KOPYMNI[IHHUX PHU3UKIB 1 HEAJACKBATHOIO
PUHKOBUM yMOBaM. YKpaiHCbKMM TOBAapHCTBOM Oylla MijgaHa KpUTHLI mporpama jeranmizamii [13.
Tax, 3amicTh pealbHOTO BU3HAYEHHS OTpeOd JepxkaBu B coPTi 1 BUOOPI ONTUMAIBLHOTO MPOIYKTY,
OyB OroJIOIIEHUI TeHAep cepell MOoCTayaJbHHUKIB OAHOTO 1 Toro >k cogra. IIpu npomy naHi mpo
noTpedu nepkaBHUX oOpraHiB B obnamHanHi Ta [13 Oynmm Bumani 3a HIOM TO MIWCHI J1aHi TMPO
KUIBKICTh oOOJafiHaHHsA 3 HeneranbHuM I3 B gepkaBHuUX opraHax. Kpim Toro, ¢axTuuHO
MOHOIIOJIbHE cTaHOBMILE KoMmmaHii Microsoft Ha punky [13 Bxke Oyno mpeaMeToM 3BEpHEHHS
TPOMAJICEKUX OpraHi3aiii 10 AHTUMOHOMOJBHOTO KOMITeTy Ykpainu. lle mocraBmio iHIIUX
BUPOOHMKIB MPOrpaMHHUX MPOJYKTIB B HEBHUTiHE CTAHOBHILE 1 HE CHPUAJIO 3MIIHEHHIO B
CYCIJIBCTBI KyJIbTYPU CIIOKMBAHHSA JIeTaIbHUX IPOrPaMHUX MPOIYKTIB.

9. Came dopmymoBanns imei neramizamii [13 B opraHax Biagy BHIISIAE CIIOTBOPEHOKO 1 ciabo
cipuiiMaeThCsl TpoMaasiHaMu Ykpainu. Tak, 0e3 NpOBENEHHS TOYHOI OLIHKHA IpPO KUIBKICTh
HeJeraibHO BCTaHOBJIEHHMX Bepci I13 1 BUSABIEHHI BChOrO CHEKTpa KOMIIaHIM, 4YUi HporpaMu
BUKOPUCTOBYIOTBCS JIEPAKABOIO HeJlerajabHO, Iporpama jeraiisallii MoKH 110 sABJs€ o000 MpeTeH3ii
OJIHIE€T KOHKpPETHOI KOMIMaHii 10 AepxaBu YkpaiHa. [lpu 1npomy B po3paxyHKYy CyMH YIYIIEHOT
BUTOJIM HE BPaXOBYEThCS MMOBIpHA IliHA Ha CYNPOBiJ 1 YCTAaHOBKY Takoro codra. Ilpuuomy cymu
MIPETEH31il pI3HATHCS, 10 CIIPUIIMAEThbCs YKPaTHCHKUMU TUIATHUKAMHU MOAATKIB SIK CIIP00a BCTYIUTH
B 3JIOYMHHY 3MOBY 3 YKpPAiHCHKOIO BIIaJI0l0 a00 JK IIaHTaX Jep)KaBU MiJ 3arpo30l0 CAHKIIIH.
KntogoBuMm ¢akTopoM y LbOMY € BUMOra HE MNPUINMHUTH HE3akOoHHE BUKopucTaHHs I3, a
BUIUTATUTH Tpouri. JlepkaBi YkpaiHa Ta KiIr04oBUM po3poOHuMkam 13 ciix po3noyatu mpozopuit
KOHCTPYKTHBHHI J1aJIOT, HAIJICHWHA Ha (a) TIOCTYIIOBE MPUITMHEHHS BUKOPUCTAHHS HEJETaIbHOTO
I13, (6) BusiBieHHS peandbHUX MoTped nepxasu y 113, (B) po3poOka WiTKMX Ta MPO30pUX MPaBUII
3akymiBiai [13. Oxpemo BiJ BOTO MPOLIECY CIifl PO3MOYATH PeaJbHYy OIIHKY IMTKOIU BHPOOHUKAM

® http://www.i-soc.com.ua/uploads/p-r 1.1.pdf
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[13 Bixm mMpOTUIIPABHOTO BUKOPUCTAHHS JIEPKABOIO 00’ €KTIB 1HTEIEKTYaJIbHOI BJIACHOCTI. B 1mmpomy
MpoLIeci HacaMIepe I CIijl BUXOIUTH 13 PO3 HAJICKHOI METOJAMKN BU3HAUCHHS IIKOM, siIKa O 3/1aTHA
OyJ1a OSICHUTH CyMH MaTepialbHUX MPETECH3IH.

10. Ille ogHMM BaXJIWBHUM acEKTOM, Ha SIKMA YKpaiHi IMOCTIMHO BKa3ylOTh 1HO3EMHI CIIOCTEpiradi, €
3aXHCT IMpaB MPABOBIACHUKIB HA PI3HOTO POAY KOHTEHT, SKHW TMOIIMPIOETHCS AK Ha (I3MYHHX
HOCIsIX, Tak 1 B Mepexi [HTepHeT. Y 3B'I3Ky 3 IIMM BapTO BKa3aTH Ha KuIbKa OOCTaBHH, SIKHUM,
CBiZIoMO 4M Hi, iHO3eMHi cmoctepiradi (B T.4. Toprosensue npencraBuunTBo CIIIA) HE X04yTh
Ha/laBaTH 3HAYEHHs Yy CBOiX JIONOBIAAX 1 3BiTaXx. BakiMBO BiA3HAYMTH, 110, HE 3BaXKAIOUW HA
3arajlbHOBU3HAaHY BHMCOKY pOJIb OO'€KTIB IHTEJIEKTYaJbHOI BJIACHOCTI, iX BUBEAECHHS Ha PHUHOK
MPOXO/AUTH 31 3HAUHO MEHIIUMH PO3paXyHKaMH, HDK 1€ MPUHHATO POOUTH MO0 MaTepialbHUX
akTuBiB. Tak, Hampukiaa, BUXiJ OyIb-SKOr0 CHOXKHUBYOTO MPOJAYKTY CYINPOBOIKYETHCS
MacmTaOHUM JOCHI/DKEHHSM PHUHKY, aHaJTi30M HOTO CTPYKTYpW 1 KOH'IOHKTYpH. | TINBKH Ticis
OTpUMaHHS Ta OOpOOKM BCHOI'O MACHUBY JAHHMX MPOBOAMTHCS PO3PAaXyHOK LIHOBOI'O CErMEHTa Ta
O3HAWOMJICHHSI TIOKYTIIISA 3 MPOIYKTOM. 30BCIM iHAKIIIA CIIpaBa 3 pUHKOM 00'€KTIB iHTEIEKTYaIbHOT
BracHocTi. CTaBisiuM 3a MPOBUHY YKpaiHi 3an0/IiTHHA 0araToMiJIbHOHHUX 30MTKIB BiJl MOPYIICHHS
npaB Ha O0'€KTH 1HTENEKTYyaJbHOI BIIACHOCTI, NPABOBIACHUKH JOCI HE MPOBENU >KOJIHOTO
MacImTaGHOro JOCHiKEHHs YKpaiHChKOTo pHHKY. Moro obcar moci He BusHauenwuii. Lle BUILIMBaE
TaKOX 13 aOCOJIIOTHO HE3PO3YMUIMX 3asB PI3HUX MPABOBIACHUKIB MPO CBOi BTPATH ab0 YIIyIIEHY
BUTO/Y. 30MTOK BiJl ipaTCTBa TUILKK B JIEp)KaBHUX opraHax B Microsoft Ykpaina ouinwm B $ 200
MiH. Kpim TOro, mommpeHoro € mpakTuka 300py posuITi opraHizaiisiMi KOJIEKTUBHOTO YIIPaBIIiHHS,
AKI HE OTPUMYBAJIM TaKHX IMOBHOBA)XEHb BiJ BIAMOBIIHUX NpaBoBiacHUKIB. Lleil ¢akt Oys
HiATBEPKEHUN B TpHcTa nepuiomy crucky 3a 2013 pik. Kpim Toro, 3Bitn Mi>kHapOIHOTO alIbSHCY
iHTenekTyanbHoi BiacHocTi (IIPA) 3aBxau BUKIMKAIOTh MUTaHHA CTOCOBHO TOTO, SIKUM YMHOM, 3
YHEI0 TOTIOMOTOIO 1 Ha MiICTaBl SKUX MPUHIUITIB pO3PaxyHKy BOHHU MiATOTOBIEHI. be3 mpoBeaeHHs
MacIITaOHUX 1 CHUCTEMHHUX JOCHIUKeHb PUHKY YKpaiHM B c¢epi 1HTENeKTyalbHOI BJIACHOCTI,
30KpeMa 11 KyMiBeJIbHOT CIIPOMOYKHOCTI, OyAb-sIK1 3asiBH MPO 30UTKU B il cdepi HE MOKYTh OyTH
CIpUMHATI 3 ycieto cepilosHicTio. IIpu npomy, BaxauBuM (akTopoM aHamidy iHpopmanii Oyzae
yOJIIYHICTh 11 HAOBHEHHSI 1 BUKOPUCTAHHSI METOMK, K1 BU3HAHI HAYKOBHUM CBITOM 1 BXK€E JJOBEIU
CBOIO e(EeKTUBHICTb. BakiMBICTb pPHUHKY OO0'€KTIB 1HTENEKTYalbHOI BIACHOCTI Mae OyTH
B1I00pa’keHa B MiIX0aX J0 HOTO JOCIIIKEHHS.

11. Oxpemoi KpUTHKH 3aciIyroBy€ BHMIPIOBAHHS pIBHS IMIpaTcTBa Y BIJICOTKax. BimipBaHuii Bix
a0CoMOTHUX LUGp 1 HEe MIAKPIMICHUH NMpo30opuMH (HOpMyIaMU PO3paxyHKiB, BIACOTOK IMipaTcTBa
CTa€ MPEAMETOM TJIy3yBaHb 3 OOKYy MpOIAaraHIUCTIB BUKOpUCTaHHs HeneraiabHoro [13. B Toif ke
4yac BHUMIpPIOBaHHS KUIBKOCTI HPOTHUIIPABHUX CKadyBaHb JIEMOHCTpPY€E SIBHO HE IMPOBIIHY PpOJib
VYkpainu y nutansi [atepuer-niparctsa . KynbTypHuil minact, 3anymenuii e pecypcom The Pirate
Bay, ctaB ycnimHuil B mepiry 4yepry 3aBIsKd HEMpOo30piil MOBeiHII MpaBOBIAaCHUKIB. | e miact
PO3BUBAETHCS B YKpaiHl TAaKoXK 3aBASKU BIJACYTHOCTI HaleHOi iH(opmaliiiHOl B3aemMogii Ta
BIJIKPUTOCTI HAa PUHKY aBTOPCHKHX MPaB.

12. Mycumo BH3HATH XHUOHICTh TOE€THAHHA NpoOJIeM HelerajgbHoro BUKOpUcTaHHA [I3  Ta
HEJIETaIbHOTO PO3MOBCIOJDKEHHSI 00’€KTIB aBTOPCHKUX IpaB, TAKUX K My3uKa, (IIbMHU TOLIO.
Maroun cxoy Npupoay mnpo0GisieM Ta 30BHI 30iratourch 3a HACHiJIKaMH, CyTh BHPIIIEHHS MpoOiieM
HeJIeraJbHOro BUKOpUCTaHHS [13 Ta ¢popMyBaHHS JETAIBHOTO PHHKY 00’ €KTIB aBTOPCHKHX TIpaB —
1€ IBa OKPEMI MPOIIECH, SKI MAIOTh BiIOyBaTHUCA 32 PI3HUMH MiIXOAAMH.

13. IcrotHmit HexoMiK 6i3HEC-MOAENI 11010 00’ €KTIB aBTOPCHKUX TPaB, sIKa 3aCTOCOBYETHCS MPU POOOTI
Ha YKpalHCHKOMY PHHKY, - II€ BIJICYTHICTH peieBaHTHOi (came Juiss KpaiH 3 €KOHOMIKO, IO
PO3BHBAETHCS) CXEMH MOHETH3aIlil KOHTEHTY B Mepexi [HrepHer. Takoio Moke OyTH MporpecuBHA
crcrema revenue sharing, Kosu 3a BUKOPHCTaHHS CBOTO KOHTCHTY BEJMKHUI MPABOBIACHUK OJICPIKYE
He (iKcOoBaHy 1 3a37ayieTiib OOYMOBJICHY CyMY pOSUITI, @ BHHAropomy, po3Mip SKOi 3aJeKHTh,

7 http://ru.scribd.com/doc/230696705/0mdat-Het-Gratis-is-Consid-CentERdat-IViR-Small
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15.

16.

HalpuKIaJ, B KUIBKOCTI CKadyyBaHb a00 MocuiaaHb Ha TeBHI 00'ektu. Ha mpakTtuii 1e
BUJIMBAETHCSI B HEOOIPYHTOBAHI OYIKyBaHHS IPABOBJIACHMKA IIOJO NPUOYTKY, $AKI HOTIM
KOMITCHCYIOTBCSI HUM 4epe3 HakJIaJIeHHs IuTpadiB Ta iHIIMX CAHKIIH 3a MOpPYLIIEHHS HOro mpaB
IHTENEKTyaIbHOT BJIACHOCTI BHACHIJIOK KYIIBII a00 CKadyBaHHsS CIIOKMBA4aMU HEIIIEH31HHOTO
KOHTCHTY.

14. KepiBHHLTBO KpaiHH, B MEPILY YEPTY, IiJl THCKOM BEJIHKHUX MIPABOBIACHUKIB POOUTH KPOKH II0/I0

HOPMAaTUBHOTO BUpilIeHHS NpobieMu [HTepHeT-nmipaTcTBa. OQHAK MOKU IO II KPOKH HE MOKHA
BBKATU 3aJIOBUTBHUMH. 30Kpema, Hapa3i Jlep:kaBHOIO CIy)0OK I1HTENEKTyaJbHOT BIACHOCTI
VYkpaiau 3a qopydeHHsM KaGinety MinicTpiB Ykpainu BeneTbcss poboTa HaJl MPOCKTOM 3aKOHY
«[Ipo BHECEHHS 3MiH JI0 ACSKUX 3aKOHOJIABYMX aKTIB YKpaiHU MO0 3aXHCTy aBTOPCHKOTO IMpaBa
1 CyMDKHUX TIpaB y Mepexi [HTepHET», SKUM BBOJUTHCS Tpolieaypa OJ0KyBaHHS [HTEpHET calTiB.
BriM, epeKTHUBHICTh Takoi poOOTH JHMIIAETHCS HU3BKOIO Yepe3 BKpall CTUCIHI CTPOKH, BiJBEACHI
JUIs  CYCHIJIbHOTO OOroBOpeHHs Tmpoekry. lLle mnpu3zBoguTh 40 TOro, mo B PpoOOTi
BUKOPHUCTOBYETHCSI TEKCT, KM OyB paHille pO3KPUTHKOBAHHI E€KCIIEPTHUM CITIBTOBAPHUCTBOM.
Ileii TexcT He rapMmoHi3oBaHMH 3 3akoHomaBcTBOM €C Ta Mae 0araTo 3amo3WyeHb 13
3akoHoJaBcTBa Pocilicekoi @enepartii Ta Baa 3aKOHOAAaBUOI TeXHIKU. BTiM, Mu 3BepTaemo yBary,
oo 3amno3udyrouyd Hopmu P®D, Mu He MOXEMO OYKyBaTH IHIIOTO pe3yiabTaTy, a came —
BUKOPHCTaHHS 3aKOHO/ABCTBA PO ABTOPCHKE MpPaBO Ui IIEH3YpU B Mepexi IHTepHeT mnpu
MPOBAJILHUX MOKAa3HUKaX OOpPOTHOM 3 MipaTcTBOM. ToMy BBakaeMoO 3a HEOOXiJHE KapAWHAIBHO
NEPerysiHyTH MiIXOAW 10 BUPIMICHHS NUTAaHHSA 13 ONOKYBaHHS calTiB B Mepexi IHTepHer,
30KpeMa, He MOTo/KYBAaTHCS Ha JOCYI0BE OJIOKyBaHHS caiTiB. IIpum 1pomy Haroiomryemo Ha
HEOOXITHOCTI 3a0e3nedeHHsT NMPUHIIMITY TEXHOJOTIYHOI HeWTpanbHOCTi. lllonpaBna, po3mouara
HanpukiHii 2014 poky xepiBHUITBOM Jlep>kaBHOI cIy>KOHM 1HTENEKTYalIbHOI BIACHOCTI YKpaiHu
poboTa HaJ MOTOHKEHHSM TEKCTY 3aKOHOMPOEKTY 13 KIIFOYOBUMH I'PABISIMU PUHKY Ja€ IiJCTaBU
OUiKYBaTH Ha MO3UTUBHINA Pe3yabTaT TOOIMPAIFOBAHHS TEKCTY.

Cepen MO3UTHBHUX TEHJIEHIIIM YKpaiHCBKOIO CErMEHTa MepeXki IHTepHeT ciij BiA3HAYUTH, LIO0
OaraTto ykpaiHCbKMX IHTepHeT-pecypciB, fiki ab0 HalalTh CBOIM KOpHCTyBadaMm JOCTYI J0
KOHTEHTY, a0o0 ciyXaTb MaHJaHYMKOM s MOro po3MIIllEHHsS, BIPOBAKYIOTh MPAKTUKY
pearyBaHHs Ha MOBIJOMJICHHsS TpPO TOPYIICHHS aBTOPCHKUX MpaB 3rigHo 3 Hopmamu Digital
Millennium Copyright Act. Taka iHiiaTMBa YKpaiHCBKHUX pPECypCiB THM OiJIbIIE 3acCIyroBy€
MO3UTHUBHOI OIIIHKH, SIKIIO BPaXxOBYBATH, IO i IbOTO HOPMAaTHBHOTO aKTy HE TOIIMPIOETHCS Ha
TepUTOpit0 YKpaiHu, 1 110 Taki Aii poOisITh pecypcu Bpa3iIMBIIIMMU B KOHKYPEHTHiH O0OpoThOi 3
SBHO IPATCBKUMH PECypcamH, SIKi KOJHHM YHHOM HE pPearyloThb Ha CKaprd INPaBOBJIACHHUKIB.
[Ipore, cuctema €lEKTPOHHUX CKapr JOCHUTh MILHO YBIMILIA B MPAKTHKY YKPAiHCBKUX IHTEpPHET-
pecypciB. lle neMOHCTpye 34aTHICTH PHHKY CaMOPETyIIoBaTUCi 1 MOro CXWIBHICTH [0
BIIPOBA/KEHHS TPO30PUX MpaBWI. 3a MIATPUMKHU Ii€l 1HIIATUBU 3 OOKYy IPaBOBIIACHUKIB 1
JepKaBM, Taka TEHACHLIS MOXE CTaTH HANMOTYXHIIIUM IHCTPYMEHTOM CaMOOYMIICHHS
YKPAIHCBKOTO PUHKY.

ExcnieptHe cepenoBumie YkpaiHu B 0co0i mpoduibHUX OO0'€HaHb yYaCHUKIB PUHKY, IOPUCTIB,
MPEJCTaBHUKIB JEPXKABHOI BJIAAM MOCTIHHO MPOBOIUTH POOOTY, CHIPSMOBAaHY HAa BJIOCKOHAJECHHS
YKpalHChKOTO 3aKOHO/AABCTBA Yy c(epl 3aXHUCTy IMpaB 1HTENEKTyallbHOI BJIACHOCTI. 30Kpema, BiKe
OyJii 03ByYEHi IHILIATHBU I10JI0 CTBOPEHHS PEECTPY aBTOPCHKHX IPaB, a TAKOX BHECEHHS 3MiH JI0
YIUHHOI'O 3aKOHOJIAaBCTBA 3 METOIO CTBOPEHHS MOXKJIMBOCTEH it poOOTH HOBOI CHCTEMHU 00'€KTiB
aBTOPCHKOTO MpaBa 1 CyMDKHMX MpaB.. BoHa J03BONMUTH HE TUIBKM OTPUMAaTH HOBI JDKepelna
MOHETH3aIll1, sIKIi He OyayTh Ay>K€ OOTSDKIMBUMHU IS CIIOKMBAYiB, aje 1 3poOUTH 3aXHCT MpaB Ha
KOHTEHT B Mepexi [HTepHeT mo-crnpaBXHbOMY e(EeKTHBHOIO. EKcliepTHE CIiBTOBAapUCTBO aKTUBHO
JIOJIYYa€ThCSI 10 HOPMOTBOPUOI AisIbHOCTI. [IpoBOASTECS KpyTJll CTOJIM Ta HapaaH, HACTIIKOM SKHUX
HE 3aBXKIW CTa€ TMEBHUU JOKYMEHT, BTIM KOXXHUU Takui 3axiJ MPHU3BOAUTH JI0 TOCTYIIOBOTO
MOPO3YMIHHS CTOPIH 13 PI3HUMH TMOTJIAIaMH Ha JaHy MNpoOJeMy 1 € CKJIaJIOBOI0 YaCTUHOIO
CYCHUJIBHOTO JIiasory.



ANALYTICAL NOTE
on the Monitoring of Copyright Protection in Ukrainian Segment of the Internet

. World’s leading economies investments in non-property assets, like an intellectual property
(hereinafter — “IP”), replaced the traditional investments in tangible assets in the last few years.
Among the first 20 persons in the world’s top of the richest people are always those whose
business adapted to the new “economy of knowledge” and gets good dividends from it. So, from
the financial point of view, the desire of a state to pursue a policy of protectionism on such
investments seems logical. The United States of America is one of those states. According to the
US Commerce Department report, an income from the IP industry amounted to 5.06 trillion
dollars in 2010. The US Trade Representative (USTR) activities are the most important in the of
investor’s interests protection. When it comes to IP-rights protection, a Special 301 Report (also
known as “301st list”) is worth mentioning. The US Trade Representative indicates in it the
existing encumbrances for US companies business in a particular country. Usually, such
encumbrances are imperfection of current IP rights protection legislation and its practical
application.

It should be noted that value judgments about the imperfection of legislation of particular country
are expressed from a position of protecting the interests of big US companies, rather than from a
position of legal engineering, effectiveness of legal regulation of social relations and other
reasons, which are supposed to be legal standards for laws. Notwithstanding the fact that the US
Trade Representative recalled its report concerning Ukraine in 2014, the reasons for its compiling
certainly required a critical analysis.

First of all, we should pay attention to the policy of the biggest software companies. Despite the
successful practice experience for software localization in the Baltic States, Microsoft has long
tried not to apply such practice in Ukraine. Microsoft Ukraine management declared their plans
for price reduction in 2014. Certainly, it is a good sign. However, it logically comes to the
necessity of the following actions: (a) to do the revaluation for all the complaints put forward to
Ukraine and (b) to substantiate the announced price. Those steps will allow the biggest world’s
software developer in the world and in fact the monopolist on Ukrainian market (more than 2/3 of
all Ukrainian Interment users use Windows OS) to avoid complaints from the Antimonopoly
Committee of Ukraine and strengthen the relations with Ukrainian users.

. Today localization is one of the first steps, which may start formation of consumer culture of
Ukrainian users with respect to IP rights. In this case, the software price will be substantially
reduced and, therefore, the percent of illegal software usage will be reduced too.

In addition, a review of sanctions and measures of responsibility for the copyright laws violation
is a very important factor. The majority of right holders were for harshening of responsibility and
increasing the police raids number. We must admit the inefficiency of such measure. The
excessive use of the police methods of influence on the society has resulted in a strong distrust to
right holders and formed their negative image among a substantial part of the Internet audience. In
our point of view, the distrust to law enforcement authorities was one of the most important
reasons of political crisis in Ukraine in the end of 2013 — in the beginning of 2014 (Euromaidan —
Maidan). According to the results of a social research, made by the Institute of Sociology of NAS
of Ukraine in Spring 2013, only 1% of Ukrainian population implicitly trust the police. Today,
along with the police reform, right holders should review their policy of interactions with the
society to the direction of implementation of civil responsibility through judicial proceedings.

. The software price is the main factor, which leads to the so-called “Intellectual piracy”. This thesis
is approved by a Big Mac Index, which is based on the value of a Big Mack production in a
particular country. Its price was $ 2,27 in Ukraine, and $ 4,62 in US on January 2014, which
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points at equitable rate based on 4,11 UAH for US dollar. The present situation when the software
price in Ukraine and in the USA is almost equitable looks at least strange.

. Along with this, the practice of pre-installed products, when along with buying a gadget a user

receives a legal copyright product, shall be positively evaluated. This practice has significantly
reduced the use of illegal software in Ukraine. Today the majority of laptops are sold with the
installed legal software. This example demonstrates the ability of the market to self-regulation and
the possibility of combating piracy by purely economic methods. This factor should also be taken
into account by authoritative international organizations during the subsequent announcement of
any figures about the piracy level in Ukraine.

Another important issue is how to provide licensed software to state authorities. The procedure of
public procurement, which exists nowadays, can hardly be called transparent and controlled by
public. The state has not developed a mechanism of definition of its needs in information products
and bringing this information to market so far. This makes a procurement procedure vulnerable to
corruption and unsuitable to market conditions. Ukrainian society criticized the software
legalization program. Indeed, instead of determining the real needs of the state in software and
selecting the optimal product, a tender among suppliers of the same software was announced. At
the same time, the information about public authorities’ needs in hardware and software has been
issued as allegedly real information of the number of hardware with illegal software at state
authorities. Moreover, a factual monopoly of Microsoft on the software market has already been
the subject of public organizations appeal to the Antimonopoly Committee of Ukraine. This put
other software producers at a disadvantage and did not contribute to strengthening a culture of
legal software use in the society.

The idea of software legalization at the state authorities looks distorted and is poorly perceived by
Ukrainian citizens. Without accurate assessment of the number of installed illegal software and
revealing the whole spectrum of companies, whose programs are used illegally by the state, the
program of legalization looks like a claim of one company to Ukraine. Herewith, the probable
price of maintenance and installation of this software is not considered in the calculation of the
lost profits amount. Moreover, the amount of claims differs, and Ukrainian taxpayers perceive this
as an attempt to enter into a criminal conspiracy with the Ukrainian authorities or blackmail by a
state under threat of sanctions. A key factor in this situation is the requirement not to stop the
illegal use of the software but to pay the amount of money. The State of Ukraine and software
developers should start a transparent constructive dialogue aimed at (a) phasing out of the use of
illegal software, (b) identifying the real software needs of the state (c) developing of precise and
transparent rules for software procurement. Apart from this process, a real estimation of software
developers’ damages from unlawful use of intellectual property objects by a state should begin.
This process should start with the calculation of damages, which would be able to explain the
amount of material claims.

One more important aspect being pointed by foreign observers is protection of the copyright
holders’ rights on various content which is spread either via Internet or by means of physical
storages. Therefore, it is worth mentioning a few circumstances, which foreign observers
(including the United States Trade Representative) do not want to emphasis in their reports and
statements. It worth saying that, in spite of the widely recognized high role of IP objects, their
entry into a market is accompanied with less calculations than, for example, with tangible assets.
For example, entry of any consumer product is accompanied by a scale market research, analysis
of its structure and condition. Price segment calculation and product familiarization occur only
after receiving and processing of the complete set of data. Market of IP objects is quite a different
story. The copyright holders blame Ukraine for causing multimillion losses inflicted by
infringement of IP rights without conducting any scale Ukrainian market research and defining
Ukrainian market volume. It follows from completely cryptic right holders™ remarks on losses and
missed profit. Microsoft Ukraine estimated losses resulted from piracy only in state bodies at 200
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million US dollars. In addition, there is a wide practice of collection of royalty by collective
management organizations, which have not received powers from the respective copyright
holders. This fact was confirmed in 2013 year 301 Report. In addition, reports of the International
Intellectual Property Alliance (IIPA) always raise questions concerning their rendering (how, by
whose help and what calculation principles are used). Any statements about losses in this field
cannot be perceived seriously without scale and systematic research of Ukrainian market of IP
objects, including its purchasing power. Herewith, an important factor of information analysis will
be publicity of information and usage of effective methods recognized by the scientific world. The
importance of IP objects market should be reflected in approaches to its research.

Measuring the piracy level expressed as percentage deserves special comments. The percentage of
piracy is ivory-towered and have no relation to transparent calculation formulas and such
percentage becomes a laughingstock for illegal software supporters. At the same time calculating
the amount of illegal downloads clearly demonstrates the insignificant role of Ukraine in the field
of Internet piracy. The culture, which was launched by The Pirate Bay became successful
primarily due to non-transparent right holders’ behavior. This cultural behavior develops in
Ukraine as well due to lack of proper exchange of information and transparency within the market
of IP objects.

We have to admit the false nature of combination of problems of illegal software use and illegal
distribution of copyright objects such as music, movies, etc. Despite the similar nature of the
problems and similar effects, the essence of solving the problem of illegal software use and
forming the copyright objects market are two separate processes, which should take place based
on different approaches.

A substantial disadvantage of business model of copyright objects, which is used in the Ukrainian
market, is a lack of a relevant (exactly for countries with developing economy) scheme of content
monetization on the Internet. A progressive “revenue sharing” system can be such a scheme.
According to it, a big right holder receives not fixed and pre-agreed amount of royalty for the
using of content, but a reward, the amount of which depends on, for example, the number of
downloads or links to some objects. In practice, the lack of such system causes unreasonable right
holders’ expectations on profits, which then are compensated by imposing of fines and other
sanctions for IP rights infringement because of buying or downloading unlicensed content.

The government, first, takes steps to regulate the problem of Internet piracy under the pressure of
right holders. However, these steps are not satisfactory yet. In particular, State Intellectual
Property Service of Ukraine on behalf of the Cabinet of Ministers of Ukraine is working on a draft
law «On Amendments to Certain Legislative Acts of Ukraine on Protection of Copyright and
Related Rights on the Internety», which introduces a procedure of websites blocking. However, the
efficiency of such work is still low because of the very short term reserved for public discussion of
the draft. This leads to using of the text previously criticized by the expert community. This text is
not harmonized with the EU legislation and as many borrowings from legislation of Russian
Federation and defects of legislative engineering. However, we note that when borrowing legal
rules from legislation of Russian Federation, we cannot expect a different result, namely that
copyright law will be used for censorship on the Internet under low indicators of combat with
piracy. Therefore, we consider it necessary to radically revise the approaches to the issue of
websites blocking, in particular, do not agree to pre-trial websites blocking. Herewith, it is
necessary to ensure the principle of technological neutrality. At the same time, work on the
harmonization of the text of the draft with key players of the market, which started in late 2014 by
the State Intellectual Property Service of Ukraine, gives reasons to expect a positive outcome of
revision of the text.

Among the positive trends in the Ukrainian segment of the Internet, it should be noted that many
Ukrainian Internet resources, which provide their users an access to the content or work as
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platforms for its location, implement a practice of responding to notices on copyright infringement
in compliance with the Digital Millennium Copyright Act. This Ukrainian resources’ initiative
deserves a positive assessment, considering that the legal force of this Act does not extend to the
territory of Ukraine, and that such resources are less competitive than obviously pirate resources,
which do not respond to complaints of right holders. However, the system of electronic claims
became an important part in the practice of Ukrainian Internet resources. It demonstrates the
ability of the market to self-regulation and its predisposition to implementation of transparent
rules. This trend may become the most powerful instrument of self-purification of Ukrainian
market with the support of the right holders and the state.

Ukrainian expert community in the face of specialized associations of market participants,
lawyers, government representatives, is constantly working to improve Ukrainian legislation on
the protection of IP rights. In particular, initiatives to establish a register of copyrights and make
amendments to existing legislation in order to create opportunities for a new system of copyright
and related rights have already been announced. This system will not only gain new sources of
monetization, which will not be very burdensome for consumers, but also make the protection of
the rights on content on the Internet truly effective. The expert community actively takes part in
the legislative activity. Round tables and conferences are held, and although their result is not
always a certain document, such events lead to a gradual understanding of the parties of different
views on this issue and is a part of the public dialogue.



